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Appendix A
Standards Applicable to the
Wrangell Borough Incorporation

Applicable Standards Under the Constitution of the State of Alaska

Article X, Section 1. Purpose and Construction. The purpose of this article is to
provide for maximum local self-government with a minimum of local government units,
and to prevent duplication of tax-levying jurisdictions. A liberal construction shall be
given to the powers of local government units.

Article X, Section 3. Boroughs. The entire State shall be divided into boroughs,
organized or unorganized. They shall be established in a manner and according to
standards provided by law. The standards shall include population, geography, economy,
transportation, and other factors. Each borough shall embrace an area and population
with common interests to the maximum degree possible. The legislature shall classify
boroughs and prescribe their powers and functions. Methods by which boroughs may
be organized, incorporated, merged, consolidated, reclassified, or dissolved shall be
prescribed by law.

Applicable Standards Under the Alaska Statutes

AS 29.05.100. Decision. (a) The Local Boundary Commission may amend the
petition and may impose conditions on the incorporation. If the commission determines
that the incorporation, as amended or conditioned if appropriate, meets applicable
standards under the state constitution and commission regulations, meets the standards
for incorporation under AS 29.05.011 or 29.05.031, and is in the best interests of the
state, it may accept the petition. Otherwise it shall reject the petition.

(b) A Local Boundary Commission decision under this section may be appealed
under AS 44.62 (Administrative Procedure Act).

AS 29.05.031. Incorporation of a borough or unified municipality. (a) An area
that meets the following standards may incorporate as a home rule, first class, or second
class borough, or as a unified municipality:

(1) the population of the area is interrelated and integrated as to its social,
cultural, and economic activities, and is large and stable enough to support borough
government;
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(2) the boundaries of the proposed borough or unified municipality conform
generally to natural geography and include all areas necessary for full development of
municipal services;

(3) the economy of the area includes the human and financial resources capable
of providing municipal services; evaluation of an area’s economy includes land use,
property values, total economic base, total personal income, resource and commercial
development, anticipated functions, expenses, and income of the proposed borough or
unified municipality;

(4) land, water, and air transportation facilities allow the communication and
exchange necessary for the development of integrated borough government.

Applicable Standards Under the Regulations

3 AAC 110.045. Community of interests. (a) The social, cultural, and economic
characteristics and activities of the people in a proposed borough must be interrelated
and integrated. In this regard, the commission may consider relevant factors, including
the

(1) compatibility of urban and rural areas within the proposed
borough;

(2) compatibility of economic lifestyles, and industrial or
commercial activities;

(3) existence throughout the proposed borough of customary and
simple transportation and communication patterns; and

(4) extent and accommodation of spoken language differences
throughout the proposed borough.

(b) Absent a specific and persuasive showing to the contrary, the commission will
presume that a sufficient level of interrelationship cannot exist unless there are at least
two communities in the proposed borough.

(c) The communications media and the land, water, and air transportation
facilities throughout the proposed borough must allow for the level of communications
and exchange necessary to develop an integrated borough government. In this regard,
the commission may consider relevant factors, including

(1) transportation schedules and costs;
(2) geographical and climatic impediments;
(3) telephonic and teleconferencing facilities; and

(4) electronic media for use by the public.
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(d) Absent a specific and persuasive showing to the contrary, the commission
will presume that communications and exchange patterns are insufficient unless all
communities within a proposed borough are connected to the seat of the proposed
borough by a public roadway, regular scheduled airline flights on at least a weekly basis,
regular ferry service on at least a weekly basis, a charter flight service based in the
proposed borough, or sufficient electronic media communications.

3 AAC 110.050. Population. (a) The population of a proposed borough must
be sufficiently large and stable to support the proposed borough government. In this
regard, the commission may consider relevant factors, including

(1) total census enumerations;

(2) durations of residency;

(3) historical population patterns;

(4) seasonal population changes; and
(5) age distributions.

(b) Absent a specific and persuasive showing to the contrary, the commission
will presume that the population is not large enough and stable enough to support the
proposed borough government unless at least 1,000 permanent residents live in the
proposed borough.

3 AAC 110.055. Resources. The economy of a proposed borough must include
the human and financial resources necessary to provide essential borough services on
an efficient, cost-effective level. In this regard, the commission

(2) will consider
(A) the reasonably anticipated functions of the proposed borough;
(B) the reasonably anticipated expenses of the proposed borough;
(C) the ability of the proposed borough to generate and collect
local revenue, and the reasonably anticipated income of the proposed

borough;

(D) the feasibility and plausibility of the anticipated operating and
capital budgets through the third full fiscal year of operation;

(E) the economic base of the proposed borough;
(F) property valuations for the proposed borough;

(G) land use for the proposed borough;
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(H) existing and reasonably anticipated industrial, commercial, and
resource development for the proposed borough; and

() personal income of residents of the proposed borough; and
(2) may consider other relevant factors, including

(A) the need for and availability of employable skilled and
unskilled persons to serve the proposed borough; and

(B) a reasonably predictable level of commitment and interest of
the population in sustaining a borough government.

3 AAC 110.060. Boundaries. (a) The boundaries of a proposed borough must
conform generally to natural geography, and must include all land and water necessary
to provide the full development of essential borough services on an efficient, cost-
effective level. In this regard, the commission may consider relevant factors, including

(1) land use and ownership patterns;
(2) ethnicity and cultures;
(3) population density patterns;

(4) existing and reasonably anticipated transportation patterns and
facilities;

(5) natural geographical features and environmental factors; and
(6) extraterritorial powers of boroughs.

(b) Absent a specific and persuasive showing to the contrary, the commission will
not approve a proposed borough with boundaries extending beyond any model borough
boundaries.

(c) The proposed borough boundaries must conform to existing regional
educational attendance area boundaries unless the commission determines, after
consultation with the commissioner of education and early development, that a territory
of different size is better suited to the public interest in a full balance of the standards
for incorporation of a borough.

(d) Absent a specific and persuasive showing to the contrary, the commission
will presume that territory proposed for incorporation that is non-contiguous or that
contains enclaves does not include all land and water necessary to allow for the full
development of essential borough services on an efficient, cost-effective level.

(e) If a petition for incorporation of a proposed borough describes boundaries
overlapping the boundaries of an existing organized borough, the petition for
incorporation must also address and comply with all standards and procedures for
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detachment of the overlapping region from the existing organized borough. The
commission will consider and treat that petition for incorporation as also being a
detachment petition.

3 AAC 110.065. Best interests of state. In determining whether incorporation
of a borough is in the best interests of the state under AS 29.05.100(a), the commission
may consider relevant factors, including whether incorporation

(1) promotes maximum local self-government;
(2) promotes a minimum number of local government units;

(3) will relieve the state government of the responsibility of
providing local services; and

(4) is reasonably likely to expose the state government to unusual
and substantial risks as the prospective successor to the borough in the event of
the borough’s dissolution.

3 AAC 110.900. Transition. (a) A petition for incorporation, annexation, merger,
or consolidation must include a practical plan that demonstrates the capacity of the
municipal government to extend essential city or essential borough services into the
territory proposed for change in the shortest practicable time after the effective date
of the proposed change. A petition for city reclassification under AS 29.04, or municipal
detachment or dissolution under AS 29.06, must include a practical plan demonstrating
the transition or termination of municipal services in the shortest practicable time after
city reclassification, detachment, or dissolution.

(b) Each petition must include a practical plan for the assumption of all relevant
and appropriate powers, duties, rights, and functions presently exercised by an existing
borough, city, unorganized borough service area, and other appropriate entity located in
the territory proposed for change. The plan must be prepared in consultation with the
officials of each existing borough, city and unorganized borough service area, and must
be designed to effect an orderly, efficient, and economical transfer within the shortest
practicable time, not to exceed two years after the effective date of the proposed
change.

(c) Each petition must include a practical plan for the transfer and integration
of all relevant and appropriate assets and liabilities of an existing borough, city,
unorganized borough service area, and other entity located in the territory proposed
for change. The plan must be prepared in consultation with the officials of each existing
borough, city, and unorganized borough service area wholly or partially included in the
area proposed for the change, and must be designed to effect an orderly, efficient, and
economical transfer within the shortest practicable time, not to exceed two years after
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the date of the proposed change. The plan must specifically address procedures that
ensure that the transfer and integration occur without loss of value in assets, loss of
credit reputation, or a reduced bond rating for liabilities.

(d) Before approving a proposed change, the commission may require that all
boroughs, cities, unorganized borough service areas, or other entities wholly or partially
included in the area of the proposed change execute an agreement prescribed or
approved by the commission for the assumption of powers, duties, rights, and functions,
and for the transfer and integration of assets and liabilities.

3 AAC 110.910. Statement of non-discrimination. A petition will not be
approved by the commission if the effect of the proposed change denies any person the
enjoyment of any civil or political right, including voting rights, because of race, color,
creed, sex, or national origin.

3 AAC 110.920. Determination of community. (a) In determining whether a
settlement comprises a community, the commission may consider relevant factors,
including whether the

(1) settlement is inhabited by at least 25 individuals;

(2) inhabitants reside permanently in a close geographical
proximity that allows frequent personal contacts and comprise a population
density that is characteristic of neighborhood living; and

(3) inhabitants residing permanently at a location are a discrete
and identifiable social unit, as indicated by such factors as school enrollment,
number of sources of employment, voter registration, precinct boundaries,
permanency of dwelling units, and the number of commercial establishments
and other service centers.

(b) Absent a specific and persuasive showing to the contrary, the commission will
presume that a population does not constitute a community if

(1) public access to or the right to reside at the location of the population
is restricted;

(2) the population is adjacent to a community and is dependent upon that
community for its existence; or

(3) the location of the population is provided by an employer and
is occupied as a condition of employment primarily by persons who do not
consider the place to be their permanent residence.

3 AAC 110.970. Determination of essential city or borough services. (a) If a
provision of this chapter provides for the identification of essential borough services,
the commission will determine those services to consist of those mandatory and
discretionary powers and facilities that, as determined by the commission,
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(1) are reasonably necessary to the territory; and
(2) cannot be provided more efficiently and more effectively

(A) through some other agency, political subdivision of the state,
regional educational attendance area, or coastal resource service area; or

(B) by the creation or modification of some other political
subdivision of the state, regional educational attendance area, or coastal
resource service area.

(b) The commission may determine essential borough services to include
(1) assessing and collecting taxes;
(2) providing primary and secondary education;
(3) planning, platting, and land use regulation; and

(4) other services that the commission considers reasonably necessary to
meet the borough governmental needs of the territory.

(c) If a provision of this chapter provides for the identification of essential city
services, the commission will determine those services to consist of those mandatory
and discretionary powers and facilities that, as determined by the commission,

(1) are reasonably necessary to the community; and
(2) cannot be provided more efficiently and more effectively

(A) through some other agency, political subdivision of the state,
regional educational attendance area, or coastal resource service area; or

(B) by the creation or modification of some other political
subdivision of the state, regional educational attendance area, or coastal
resource service area.

(d) The commission may determine essential city services to include
(1) levying taxes;
(2) for a city in the unorganized borough, assessing and collecting taxes;

(3) for a first class or home rule city in the unorganized borough,
providing primary and secondary education in the city;

(4) public safety protection;

(5) planning, platting, and land use regulation; and
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(6) other services that the commission considers reasonably necessary to
meet the local governmental needs of the community.

3 AAC 110.980. Determination of best interests of the state. If a provision
of AS 29 or this chapter requires the commission to determine whether a proposed
municipal boundary change or other commission action is in the best interests of
the state, the commission will make that determination on a case-by-case basis, in
accordance with applicable provisions of the Constitution of the State of Alaska,

AS 29.04, AS 29.05, AS 29.06, and this chapter, and based on a review of

(1) the broad policy benefit to the public statewide; and

(2) whether the municipal government boundaries that are developed
serve

(A) the balanced interests of citizens in the area proposed for
change;

(B) affected local governments; and

(C) other public interests that the commission considers relevant.

Applicable Provisions Under the Federal Voting Rights Act

Federal law (42 U.S.C. § 1973) subjects municipal consolidations in Alaska to review
under the federal Voting Rights Act. This federal requirement ensures that changes in
voting rights, practices, and procedures (including those brought about by consolidation)
will not result in “a denial or abridgement of the right of any citizen of the United States
to vote on account of race or color” or because a citizen is a “member of a language
minority group.” (42 U.S.C. § 1973)

The aspects of the federal Voting Rights Act applicable to the pending consolidation are
set out in regulations of the U.S. Department of Justice at 28 C.F.R. Part 51 Subpart F.
These include the following:

§ 51.52 Basic standard.

(a) Surrogate for the court. Section 5 provides for submission of a voting change
to the Attorney General as an alternative to the seeking of a declaratory judgment from
the U.S. District Court for the District of Columbia. Therefore, the Attorney General
shall make the same determination that would be made by the court in an action for a
declaratory judgment under section 5: Whether the submitted change has the purpose
or will have the effect of denying or abridging the right to vote on account of race, color,
or membership in a language minority group. The burden of proof is on a submitting
authority when it submits a change to the Attorney General for preclearance, as it would



Preliminary Report to the LBC Regarding the Proposed Wrangell Borough Page A-9

be if the proposed change were the subject of a declaratory judgment action in the U.S.
District Court for the District of Columbia. See South Carolina v. Katzenbach, 383 U.S.
301, 328, 335 (1966).

(b) No objection. If the Attorney General determines that the submitted change
does not have the prohibited purpose or effect, no objection shall be interposed to the
change.

(c) Objection. An objection shall be interposed to a submitted change if the
Attorney General is unable to determine that the change is free of discriminatory
purpose and effect. This includes those situations where the evidence as to the purpose
or effect of the change is conflicting and the Attorney General is unable to determine
that the change is free of discriminatory purpose and effect.

§ 51.53 Information considered.

The Attorney General shall base a determination on a review of material
presented by the submitting authority, relevant information provided by individuals or
groups, and the results of any investigation conducted by the Department of Justice.

§ 51.54 Discriminatory effect.

(a) Retrogression. A change affecting voting is considered to have a discriminatory
effect under Section 5 if it will lead to a retrogression in the position of members of a racial
or language minority group (i.e., will make members of such a group worse off than they
had been before the change) with respect to their opportunity to exercise the electoral
franchise effectively. See Beer v. United States, 425 U.S. 130, 140-42 (1976).

(b) Benchmark. (1) In determining whether a submitted change is retrogressive
the Attorney General will normally compare the submitted change to the voting practice
or procedure in effect at the time of the submission. If the existing practice or procedure
upon submission was not in effect on the jurisdiction’s applicable date for coverage
(specified in the Appendix) and is not otherwise legally enforceable under section 5,
it cannot serve as a benchmark, and, except as provided in subparagraph (b)(4) of this
section, the comparison shall be with the last legally enforceable practice or procedure
used by the jurisdiction.

(2) The Attorney General will make the comparison based on the conditions
existing at the time of the submission.

(3) The implementation and use of an unprecleared voting change subject to
section 5 review under § 51.18(a) does not operate to make that unprecleared change a
benchmark for any subsequent change submitted by the jurisdiction. See § 51.18(c).

(4) Where at the time of submission of a change for section 5 review there
exists no other lawful practice or procedure for use as a benchmark (e.g., where a
newly incorporated college district selects a method of election) the Attorney General’s
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preclearance determination will necessarily center on whether the submitted change
was designed or adopted for the purpose of discriminating against members of racial or
language minority groups.

§ 51.55 Consistency with constitutional and statutory requirements.

(a) Consideration in general. In making a determination the Attorney General will
consider whether the change is free of discriminatory purpose and retrogressive effect in
light of, and with particular attention being given to, the requirements of the 14th, 15th,
and 24th amendments to the Constitution, 42 U.S.C. 1971(a) and (b), sections 2, 4(a),
4(f)(2), 4(f)(4), 201, 203(c), and 208 of the Act, and other constitutional and statutory
provisions designed to safeguard the right to vote from denial or abridgment on account
of race, color, or membership in a language minority group.

(b) Section 2. Preclearance under section 5 of a voting change will not preclude
any legal action under section 2 by the Attorney General if implementation of the change
demonstrates that such action is appropriate.

§ 51.56 Guidance from the courts.

In making determinations the Attorney General will be guided by the relevant
decisions of the Supreme Court of the United States and of other Federal courts.

§ 51.57 Relevant factors.

Among the factors the Attorney General will consider in making determinations
with respect to the submitted changes affecting voting are the following:

(a) The extent to which a reasonable and legitimate justification for the change
exists.

(b) The extent to which the jurisdiction followed objective guidelines and fair and
conventional procedures in adopting the change.

(c) The extent to which the jurisdiction afforded members of racial and language
minority groups an opportunity to participate in the decision to make the change.

(d) The extent to which the jurisdiction took the concerns of members of racial
and language minority groups into account in making the change.

§ 51.58 Representation.

(a) Introduction. This section and the sections that follow set forth factors--in
addition to those set forth above--that the Attorney General considers in reviewing
redistrictings (see § 51.59), changes in electoral systems (see § 51.60), and annexations
(see § 51.61).



Preliminary Report to the LBC Regarding the Proposed Wrangell Borough Page A-11

(b) Background factors. In making determinations with respect to these changes
involving voting practices and procedures, the Attorney General will consider as
important background information the following factors:

(1) The extent to which minorities have been denied an equal opportunity to
participate meaningfully in the political process in the jurisdiction.

(2) The extent to which minorities have been denied an equal opportunity to
influence elections and the decisionmaking of elected officials in the jurisdiction.

(3) The extent to which voting in the jurisdiction is racially polarized and political
activities are racially segregated.

(4) The extent to which the voter registration and election participation of
minority voters have been adversely affected by present or past discrimination.

§ 51.59 Redistrictings.

In determining whether a submitted redistricting plan has the prohibited purpose
or effect the Attorney General, in addition to the factors described above, will consider
the following factors (among others):

(a) The extent to which malapportioned districts deny or abridge the right to vote
of minority citizens.

(b) The extent to which minority voting strength is reduced by the proposed
redistricting.

(c) The extent to which minority concentrations are fragmented among different
districts.

(d) The extent to which minorities are overconcentrated in one or more districts.

(e) The extent to which available alternative plans satisfying the jurisdiction’s
legitimate governmental interests were considered.

(f) The extent to which the plan departs from objective redistricting criteria set
by the submitting jurisdiction, ignores other relevant factors such as compactness and
contiguity, or displays a configuration that inexplicably disregards available natural or
artificial boundaries.

(g) The extent to which the plan is inconsistent with the jurisdiction’s stated
redistricting standards.
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§ 51.60 Changes in electoral systems.

In making determinations with respect to changes in electoral systems (e.g.,
changes to or from the use of at-large elections, changes in the size of elected bodies)
the Attorney General, in addition to the factors described above, will consider the
following factors (among others):

(a) The extent to which minority voting strength is reduced by the proposed
change.

(b) The extent to which minority concentrations are submerged into larger
electoral units.

(c) The extent to which available alternative systems satisfying the jurisdiction’s
legitimate governmental interests were considered.
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